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Io the Matter of' 

Dole for Presidcot, lac. and Robert J. Dole, 
as treasurer; DolelKemp '96 Inc., and 
Robert J. Dole, as treasurer; Republicmi 
National Commidttee and Alee Poitevirat, 
as treasurer; Senator Robert J. Dole 

1 
) 
1 !b%Uik 4553 and &57€ 
1 
1 

The ClintonlGare '96 Primary Committee, Im., 1 
and Joan Po!litt, as treasurer; 'The Democratic 1 

1 
1 
) 

National Committee, and Carol Pensky, as 
treasurer; Presiident William J. Clinton; Vice ~~~~ &Iw aeap 4544 
President Albeit Gore, Jr.; aatf Clintooi%ore 
'96 General Committee, lac., and Joan Pollitt, 
as treasurer 

The Clinton/Gore '96 Primary Chmnitke, lec., 1 
and Joan Pollitt, as treasurer, The Democratic ) 

treasurer; President William J. Clinton:, and 1 
Harold M. Ickcs, Esquire 

National ComnWee, and Carol Pensky,, as b MUR 47fS 

STATEMENT OF KIF:ASDN!S 

At issue in the iibove matters were media advertisements firmced by &e nafiimd  ab 
the Democratic and Republican panies (co1lectively"the pani&.s;") during 19% I 

General Counsd recommended the Commission determine that the cost aQ'8 
constituted in-kind contributions by the parties to tiheir respective ~~~~~~~~~~ a 
committees which would have resulted in the candidates exceeding their pui 
election spending limits.' I write this Stalkxnent lo explain my rezwns far rejecting 
Counsel's recommendation. 



The Federal Election Commissio:n ("FEC') is vested with erciusiive au&ori!y to "ibdnninisa~r. 
seek to obtain compliance with, and formuljate pollicy with respect to" the Ftdazf Eketima 
Campaign Act 01' 1971, as mended, 2 U.S.C. $4 ~431-455 ("13CA"). the Prt%,i&trttf Efectsm 
Campaign Fund Act, 26 U.S.C. $5 9001-9013, anti the Presidential Primary Matc!%in~ Prpm.?  

responsibilities, ihe Commission has an obligation to promulgate c I m  md 1 1 ~ ~ ~ ~ ~ ~ ~ ~ ~  finks. 
particularly thost: that touch upon activities. protected by 'the lFim .bimhmt.' En the a b s x c  
of that guidance, a regulated entity is denied due process bcc;mse it is rmablit to &%m,W?,- ia 
advance and with reasonable certainty whal speech or coinduct is subject to ~ O V ~ I ~ R ? Z  

regulation. 

I voted to reject the General Counsel's recommendations becausa: to suppaat them wcruEci %$asddc 
the most basic piinciples of due process. No rea.ding of'the law, as it existi& when these 
advertisements were aired, would have provided 1:he parties with fair notice of &e .stasdm3 $W 
the staff has subsequently suggested should be applied. Quire 60 the contmp-. a fair &ins sf 
the law at that time would have clearly suggested that the: ad!; were pemissihrk %%e 
in this matter simply cannot be held IO a standard that was net di!s~mib?e prior to mga-@ng in 
otherwise protected speech. 

ACCOW~ Act, 26 U.S.C. $5 9031- 9032. 2 U.S.C. $437ct(b)([). lihi ~ ~ ~ 4 n g  OUT thew 
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. .  .- . .  , ... . .. If one wants to understand the state of the Ilaw at I'hat time, there is ne betta place start t h  wr& 

opinion, its effect was to p m i t  national party co,mminees (0 fmi 
advertisements featuring federal candidate!: with :Y mixture of"*hudn and 'srsft" &Elan- zfr 
the parties a "grcen light" to conduct the media campaigns at isme. Tbar@i ahis facia& 

Advisory Opinicln 1995-25.4 Whatever namow reding the $*e b?r 

~~~ ~ ~~ ~~~~~~~~ 

because the national parties "maintained control" o w  funds amsferred 10 &c Szatc p n a .  ?I"& 
not have allocated &e costs of the advcatiscmcnrj accordmlg ro rhc "ballau c m v m m .  mbid' 
have used the fixed perccnngcs required by the Dcmacraric and Kcpubimn  am? em-. 
106.S(b)(Z)(ii) and106S(d). However. the nationaii panies arc cxphiirly pmmncd to 
without limintion. I I CFR 110.3(c). ' 
(1963))('"Precision of regulation must bc Ihe touckronr in, an area so chxcly c ~ - b m g  uw mr p c m 3  
freedoms..."); Id. (quoting Smirh v. Guguen, 41 5 US. 566.573 (1971)H"Wime Fma ~maxdmm?r m%;ira4 are 
involved, an even 'greater degree of specificify' is required:.") 

fwr& tm f%@z 

See Buckley v. I'aleo. 424 US. 1.41.96 S.Ct. 612.64!i (1976)(qucrriing M . K P  c 8si:m. T I  5 2::. 43,9 

The Supreme Court has long reccgnizcd the danger of 'vague Iaw~ 3 

It is a basic: principfe of due process that an enacmenr i s  void for vapz r t e s  a i r %  ppchhmma =e 
not clearly defmed. Vague laws offend several inpomnr values. . . . Va-rme taws m y  tcq~ ths 
innocent by not providing fair wammg. . .[l]f arbitrary and drscnmmcory m f o i c t m  t s  M, k 
prevented, laws must provide explicif standards for rhosc who apply ckrn . ~ [WtFme il wpc 
StaNte 'abuts upon sensitive areas of basic FICSI Amndmnt fnxdom,' rp '0pei.am m alslBlr &e 
exercise of (thosc) freedom. . . . [Bjecause we assume that nun IS fnee to s t m  brwmi bdkl d 
unlawful conduct, we insist &at l a w  give thc person of ordinary mlsllrpmce a rc,aoc?kik 
oppomrnity to know what is prohibited. so !hat he m y  acr accer8mg:ly. 

Grayned v. City OjRocyord. 408 U S .  Ioj. 108.92 XI. :!294,2295 (193L~;qwnng Bag@% w iEfdlii:. 37p C.5 
360,372,84 S.Ci. 1316, 1322 (1964). quoring Speirer c Rmdull. 357 U.S. 513.526.79 SC. 1.139. lSdZ tt%@r ' This opinion was issued just prior to the onset of the advenismg campaigns at ISSW. - 



c =+ . .  . .  ... .- 
. .  - .  . ... ::' , i z i  

conflicted with the FECA and the FEC's regulations governing &e ~~~~~ 5fF 
federal expenses by party organizations: the respmdents in the alov 
rely on the Commission's legal inrerpretation. Until the Chrtmis&m 
the Commission is barred by statute from sanctioning anyboely wfw en 
indistinguishable activity! 

Though I personally cannot reconicile that opinion with oLir r e ~ 1 ~ ~ ~ ~ .  I cannot mipars IS 
plainly an applicable advisory opinion. I have an &kiption to appty tk Em. W Z  iIS E WV& 1% ta 
be, but as expressed by the Commission during the period in whirf the pfliia c m  
media campaigns. 

HI. 

To understand the imponance of Advisory Opinion IW5-35, one must p b  II in 
context. The FEC "presumed cocbrdination'" betwrn  pal^ corntitles a d  I 
1996.7 The Commission had dettmined that, because oftheir clt3se ~~~~~~~~. 
incapable of making expenditures independent ofcandiidaiaes. Far emmpk. an tixi 
party committee for an advertisement promoting a d j d a l c  wedd count rn an UI 

contribution to, or coordinated expenditure on behalf of, ithe crpradllidatc, re$arr&m of any act=* 
contacts or discussions. 

This was indeed ithe Commission's positiori when it p u t r l ~ ~ h d  A 
August 1995. Advisory Opinion 1995-25 was isiiked nn r 
National Conmiittee I"F3JC'). The R" v v a  ptailrjing o 



featuring “legislative proposals” and it was unsure how toi treat the c m  s f  okc 
F E C A ~  

The RNC stated that “the purpose of the ad:; will be to intbm the iamerscm ~ T @ F :  uin the 
Republican and Democratic posif:ions on these issuies. as ia.clE as a x t m p r  $5 iiaf2lreslitc gm&irc 
opinion on particular legisla8ive proposals. The ark are intended :to gain g m p d ~  r t i w ~ ~  Far :.% 
Republican position on given legislative measures. and thmeby in.fluemc tht: gubtir ‘si pcjF*StTsw 
view of Republicans and their agnda.“9 ’Fhe Corniarssiori re4~es11e-d and rmciwd ~u;mpEoJ ‘nr’ 
ads the RNC might run, hvo of which did not rncnl!ion 3 f’c8,sal cmdidate mid a thzrS aha: &wi 
All three “urge support for the Republican posidori an the issues t3Sscus~c.“’ ’ 
advertisements read in part: 

. 
offhe  

If Clinton lets Medicare go  b a h p t ,  YOU C X I  keqp your enisring t o v c 3 ~ ~  - bu: 
onkfor stsen yeon. If Clinton lets Medimre go ibaahps. you crm 6 t t T  ~a;w 

own doctor - bur onfyfor seven yea,rs. If Clinton kt Mailcare go hu-p. yoa 
can still get sick -- bur 0.0. forsewnyeam. If Ciiin~m  le^ %f&icari: go b a r 3 q ~ .  
Medicare won’t be there when you need it !Iledic:are wilI be gone. 

(Advisory Opinion 1995-25, Attachment)(emphasa In originzl). 

The Commission concluded that the cost ofthe adccrpisanenrs “%wuid be s l ~ r n & r m ~  as tr 

connection with both Federal and rim-fedaal elrc‘lions” and ftut “for p-pasrs of ttv,: &i*e 
rules . . . it is immaterial whether these costs are chamctcnzd as &minvm:f::sc ccsw or smmc 
voter drive costs.’”’ 

The Commissioni Rad determined in Advisory Opinion 1995-25 tmar a n;ncinri;rf lp31~1; comm&erz 
could pay for media ads promotirig the party’s agmda or its psitian oit kgi5!~iw: isma w 
the costs constituting in-kind contributions or coordinuetl party expmdinwes. In i rackrg &fs 
conclusion, the Commission considered rhe: follow ins Z3c:rsr 

- Tihe communications did not cantain any ea11 for action 0 t h ~  &m umzig 
th,e public lo contact the mentioned officc..lirafder (ifmy9 and c‘oscc supp?-3,~, rn 
opposition to the legisi;t!ion; 

- If there was a reference IO a federal ofiicelilolder w b  was &o a biierar c 
tk ere was no express advocacy of !.hat officeholder’s e!aa!wtl or &t.fta: mxf m 
reference to federal elections; and 

t 



- The proposed communications did riot corilin an "electionming rntssqe." 

In other words, as long as the communication did not contain "express advm,xy- cw ar. 
"electioneering message," a party committee: could atlocatle the m i t  of an &miaenrslaS fkzzumag 
a federal candidate without the cost constituting an in-kind convih.ution LO rhie cmlidatc.!' 
Because the Commission "presumed coordination"' Ptetwem pa ty  and cdidiaee. m y  pmv- 
financed advertisement featuring a: candidate: waul(!: othenvise have cons1irutc:d an ,tn-kmb 
contribution to that candidate or a 441 a(d) expenditure. .ladviwry Opinion 14J95-2:j cipl:ri1ix. 
permitted parties to finance advertisements featuring candidates without making J cor:rrtburscrr. 
Coordination was irrelevant because it was presurnd Absent e.qxerS adwcxy. iik 
Commission had determined that iln "electialneerin!g messilge." not coordination. m,cu'ld 
determine the ultimate nature of the expenditure. 

The "electioneering message" test was deepily flawtd. It was incrr:dibly vague a d  wmcensirn ISI 
application." It can be neither found in the Act nor Commission r:qulations k t ~ w  if wixs 
derived from an ativisory opinion." A cornmuniciition parprtedly satisfied the "c:ktisbmming 
message" test if it contained a clearly identilied caritlidatt: and inclluded statanems which were 
"designed to urge the public to elect a certai:n candidate or par& or which avtatldrmdro dimmd: 
support for one candidate and garner suppo'rl for onother candidure."!' (emphasis, 
expressed, a comnunication would satisfy this test,, not based on ils content. but 01; 

design or its effect on voters. This is precisely the :ion of test &at the SU~KTRC CQUX I.& w m d  
would not satisfy minimum requirements of due process."' 

My colleagues and I formally rejected the use of t h i ~  test on both procedd a d  a c 
grounds when the Audit Division and the Office oli Genecal CoweP ~ ~ o $ ~ ~ i i ~ ~ ~ y  %e stafi-} 
attempted to apply it to the parties' media czunpaigias in the presidcnfiel! candidate . c d t & e  
audits'' conducted pursuant to 26 U.S.C. gg 9038(~~) and 5@07(a)."9 W e  smeb rkzIl the ghme 

, .  , .i. ., -. 
, : :. . .  .~ 

i - ?  
8 .  

.-. . .  . .  .. 
+ :  . . .  . . .  
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The Commissiou presumed that the ads would not quslIfy 3s "ci>ordinared expcndmxs on keldf of a q  m a l  
election candidates d t h e  Party under 2 1J.S.C. 5441,afd)." Ac!vmxy Opuuon 1995-25 st 22tW T& ~.mp& mr.z~z 
that Advisory Opinion 1995-25 may not apply 10 "coordinatcdl cxpmtfrnrrcs- nnde 011 ki~al iafr  cas&&= &mr h 

the general election. See 2 U.S.C. z p l a ( d ) .  Since the accivrry in rhe above mimrs took pkhraprrtrr m &e 
candidates' nomination, 044 la(d) limirarions are inclcvtn~. 

In fact, Commis:iionen who approvcd the Gcneial Coumel's rec~omnd3t iom ~n t b c  n;rt"xru c o a x x m m f  
during Commission Open Sessions on thc presidentid audits and the inedia campaigm &a% "yo;; un'r btip hut EQTE 

to the conclusion thaf. the law in this area is hardly Ck31."  " h c  staffs finding ts based on a fiw- kpl $P&zs&- st-2 
"you come away scratching your head" brylng IO make sense of applicabte Commssin  reyham am3 
opinions. See Commission open Session record. December 3. 1998. See uLro "EEKM~ Par1 RaE% D& ajbcAi: 
Action on '96 Audits" The Wushingfon Po% 10'4'98; "Corntiinsionern 4311T~ig.c Acdiz nf '96 C'mprgrs"  C.'S.a 
Toduy, 10/4/98; and '*Ads in '96 Campaign Illegal. Audits Claim" Th,e N m  Odeurn 2"tmes-ihcmum. 20.4 98 

Advisxy Opinion 1985-14.2 Fed. Election Carp .  Fin. Guidr ICCH) * 5:319. p. 11.185 fMay 36. I % E )  
The Cammissio~i cited both Advisory Opinion 1985-11 ;and UnrrdStarrs v Cmied .4~~0  Wunkm. ?52 6J 5 

See Buckley v. Video. supra. 
Specificaliy Ihes,e comminees were the Dole Pnmry Gslmrmcrce. DoIeKcmp '96. hc. t$"S)ok C N ~  

Committee"), the DoleKemp '96 Compliance Comnunec. Irui. ("We Dole GEILAC"}. tk Ciinroa 1Pctma1-y 
Committee, the ClintodGore '96 General Cornminet!. IRC. ("Clinton t3mml C a m " )  a d  rhc C3-'Cm W 
Genenl Election Legal and Compliance Fund ("Clinton GEIAC) .  

I1 

I 4  

I J  

ib 

567.587 (1957)) as authority for the "clecrioneenng messagr:'. rest. 
17 

I 8  

- 
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"electioneering message" could not serve as a subst;#mtive test to describe &e content ctf 
communications that are "for the purpose of influencing" am election. Praciedmafly. ir was 
flawed because the test had not been promulgated as a regulation as statutosiby rqoimd . "ke 
statute expressly requires a rule of law to be initially proposed oniy as a rule or regurEasioR.'" 
This statutory maiidate serves to protect the xegutatixi camirnunity fmm k i n 3  judged tsy 
interpretations of the law that did riot flow naturally and foreseeably Fpom the tax Ilxif. bZ =me 
the mere product Of  administrative convenieiice or iprefereive. We also sta~ed t b  he p b e  
could not be used as a shorthand expression (of the C:ommi:ssion's interpretairon of&e stxutnp- 
standard "for the purpose of influemcing" an election because the advisory npiirniorps ftsm whrch 
the standard was drawn did not convey a clear 2nd i;:onsisttmt application oftlie d J P M t U q '  mmkm? 
and the phrase was both too vague and too buoad to have :a sufficiently definite: meaning.'' 

Nowhere is the inherent vagueness, of this test more eviderit than in the .3pp?ication of iits smmd 
prong. Focusing oin this prong - st.aternents "'which would rend to diminish sipporn for o m  
candidate and gamer support for another" - i.t is clew &at any cornmunicariori pynroting m e  
party's legislative agenda over another would satisfy the "electioneering meswgc" 'led!. V i W i y  
any partisan cornniunication featuring a federal candidate will rend to diminish sup,,pt't far me 
candidate and gamer support for another.*' 'Yet Advisory 'Opinion 1995-25 cxpfi&lty pmincb 
communications fieaturing a federal1 candidate and promoting 3 parry's kgisiative 3:i~m&.'' 

If Clinton Jets Medicare go bankrupt,, you c,iln keq your misting covemp -I hid 
only for seven years. If Clinton lets ]Medicare go bankrupt, pve can k i v  ~ T I W  

own doctor - bur onb for reven years. I f  Cliinton lets Medicare go bankPrqrt, you 
can still gtt sick -- but oniy for seven years If Clinton lets Medrare so ha&iups. 
Medicare won't be there when you need it. Medicare will be gone. 

-.- __I--I 

The staff concluded that the expenditures by she panics for the media cmqtatgm vmc  u: facac: taz'.kmb 19 

contributions to the mndidates and reconmended h t  the Republican and Democram prszdtcnrnl t'~ad&mp+ 
back $17.7 million and $7 million, respectively. The Comm:isior. un4snrmouc[r* rqected &is rrcammen&tran. Et 
seam to mc self-evident thar if the media advertisements did not c o m t ~ c  a ccm%ibu~rcr;: m k m k  !W% -&c 
h e  Commission vofejd to reject the repayment recommendation. they (ranno: C M R S O ~ E  L conmhfarn 01 P q  
2000. If anything. a :repayment determination would meria thc appi~cmon of 5 Ileser sm&d ib rarld be mi=<! 
in finding a violation. 
'' 2 U.S.C. §437f(b) 

" 

Committee"), the Doi,eiKemp '96 Compliance Conminee. Inc. ( T h e  DoIe GELWC). the C l m m  F 9 r m . w  
Commitfee. h c  ClintonlGore '96 Genera1 C o d n e e .  Inc. ("Clinron Gcwimk Cimimttec-j nrd dec Clmfm'bie?r W 
General Election Legal and Compliance Fund ("Clinion GELAC"). signed: by Vice Charmain b ~ t  \Val% an;! 
Commissioners Lee iinn EllioL David M. Mason and Karl I. SmdsProm. June 24. I*. '' 
had built in a fatal catntradiction. 

See Statement ol'Reascns on the Audits of the Dole Pnnlary Conmunee, EbtuKe@ 'W. Ex l"&k ck%td 

Thus, by makinp, the "electioneering message" a crirical elcnlcnr of Advisory @man lYWZII8. &e C O ~ % s m  

Advisory Opinicin 1W5-25 at 12109. - 



(Advisory Opinion 1995-25, Attachment)(em:phasis in original). 

The Commission di:tennined that this statement would nor *?end to diminish suppaat fer m e  
candidate and gme:r  support for another" - in other words, that it did no[ emrain arc 
"electioneering me!;~age.'~'' 

This advisory opinion was issued to the national panies on August :25. f W 5 .  afirr %tbich tl'c 
Democratic party began its advenising campaign." 

Each of the Democratic party's advertisements could be described as eithm '-irnmbd PO ~ 2 %  

popular suppon for the [Democratic] position on given le_ei,siative nneasures and tharcfry 
influence the pub1ic:'s positive view of [Democrats] and their agenda." or who:w pmpc3w ~ - a  '%? 

promote the [Democratic] pafiy . . . . 
same characteristic:; as those approved in Advisory Opiniori 1995-25.'' f Tkc subjec: rnatt~t md 
complete timetable for the Democratic Party ads can be found as an: appendix IO this, ~iim*en!: t 

d b  In othier words. the advertisements had precilsety the 

The following script was typical of the advertisements run by the Dcmtxrat~c party. This a i d  tf; 
October 1995: 

Preserving Medicare for the next generation. The right choice but wtwt's thr: right 
way? Republicans say doub4e premiuims, destfuctibles. No c:ovmge if you'rr: 
under sixty-seven. Two-hundred and :seventy billion in CUD but Eess rhm ta l ! f tk  
money reaches the Medicare trust fund. That's wrong. We can secure Mdicarr 
without the costs on ?he elderly. That"s the Residerit's pian. Cat WSW, csntm? 
costs, save IIvIedicare, ba1anc:e the budget. The right choice Ifor am fmi?ies.3B 

This looks strikingly like the advenisernent submitted by the KiiC in Advisory ~ i ~ ~ i ~ ~  I995-25 
and diagnosed free of an "electionecring message" b y  the Commission.' 

1'9 

*' 
'ypes of advenisemenfi have on the eiectabillry of canclidxes 21 &e FcClrrd. sate. SPA laclri k v d  '. LJ' 

until October 3, 1995. 
'* Id. *' See discussion of Advisory Opinion 1995-25. sup174 

zs MUR 4407,CXR Attachmen! 10. 
z9 The General Counsel argued that this adsenisemen! %as w:;cLi for r.he pu~crsc  nf mfluer;:r;g the PrcsiiMs 
election. In facf, this and m n y  of the advcniscrnenrs were Jl7Cd d u m g  on mrme banlr h e ~ ~ ~ s r ,  btf Prm;& aatf 
the Republican controlled congress over the federal budget and other Iegis[a:mn 3 % ~  b n i c  La;?& hnm tile b3dE.c 
of 1995 through the fu!;t several months of  1996. T h e q h  the GeneriE I~ctonwI rr;uzd F k :  :r!J nfr,% A:; a d  
bemeen 1995 and 199ti were "for the purpose of influencing" she cmdiidares' eiccrrm. rht & ~ c w m ~ F a q  niikm~? 
tells a differen! story. A series of "agendr;" of mcerings beween B c  Presidcnz a i d  hrs at"rFtwff obawwt b! 
United States Senale Ciomminee on Govenmcnral Affws wak,cs :r pcsrrhk to tnrck &e ~d;niirr&Sirrs?'~. g i a k  foe 
d n g  the advenisemsrs. The agendas 5,how that ads were produced for the pispnsc of p e x d s s g , ' 5 ~ m g  
Republican Senators." ithe public and orhers to favor the admnisnaimn's apptmch an a nunltwn nf ~ i b w e ' i .  mzM~ir:c 

Republican Senators 0x1 the budget bank and Medican:: 

In facf, the Comrnission acknowledged che RSC's statemnr chhsr ",it is tmpoiistble to Csreirmtc r . r t n 6  cEc.ei C€W-A-: 

Though the Dmi:ratic parry ran one flrghr of ads. from k ~ ~ u s r  I6 to Arrpusr 3 I .  1 0 : .  ma rrtlrcr a&, wcse f6w 

thc budget, tobacco. education and Medicare. For cxairple. &is agenda discusser chc irr.fitbz "'4 IO FrnL%aTt 

3. PROPOSED BUDGET STRATEGY. . . 

. 



This ad aired in July 1996: 

Agenda dated August 3, 1995, Audit Referral 99-15. Atrack~er,r 4 6  

11. AD FSCOIHIW~ATSQNS~ KEEP UP I'RES5tY.E 

Agendr. dated Scptembtn 7,1995. Id 



. .  ' C i  

. .  . .  

Thie Republican party ran similar ads focusing OIR a Bal.ancdl ~~~$~~ ~ h ~ ~ ~ ~ ~ .  t? i i  tqm3 oj. 
thr: gas tax, Republican tax cut plans, illegal irnrnipanls and aclfx~e rrftxm 
advertisement was produced May 15, 1996: 

1 -  
Fnb mpa~%pk. $k:r:. 

[Bill Clinton if; shown in several clips, in each tmrnc starins a dillfmcn: n i l m k r  i-id 

years to balance the budget. J For four yars you heard a t 0 F  nftafk from ##if€ 

Clinton. Double talk is expemive. Tell Mr. CIiinton to sleppmt [fit 8a;.Ian~cd 
Budget Amendment. 

Eaich advertisement either promoted a parry or iis legisiaitve agmda; mas% fea;i;ri& t B:&xa;ni 
office holder or candidate for federal office. None coniiaincd im "elcctic.lnererrng tnesuge*" PS 
idimtified by Advisor], Opinion 1995-25. '^ 

It is irrelevant to the analysis that manly of these advertisements sired iilmtsg a ~ ~ 1 ~ ~ : ~ s ~ ~ ~ ~ ~  

election year. "Since 1995 is a non-presidential electicia year, the ~~~~~~~§~~~~ ~ ~ ~ ~ ' ~ ~ i  gh% thc 
proper allocation for these expenditures is at least 60% IO zbc Fedrmd ~ G X X Z ~ Y ,  with a 
corresponding allocation to the non- fe:deral accciunt. S b d d  the iFPK cmfinr*r ri4e.w lifik*'irvtt~m 
i,iE,ro 1996. a presidenilial election yeor. rlrc Federal .rhcrrc will rrsc' to drt kasr 65% a f t k w  C G ~  

k;lvisory Opinion 19!?5-25 at 121 10 (emphasis added) 

Further analysis into whether these advertisemants. as nm-ipaued with 
RlclC in Advisory Opinion 1995-25, actually coiziained, an * ' e f ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  message- QP 
problematic. It puts the Federal Election Commrissi~on in the jwsi~.ia ~ f p s t n g  &e ea@%% of 
calmmunications to divine their true design. Thiis is far too pneeariotes, a Im9 far Ckuc mi 
to walk?3 

1' 

.- 

~~(amp:E?) prm by ttw 

- 
)c Id. 

Audit Referral 99-13, Anachment 4. 
TIX "electioneering message" test was so  vague in i ts  ~pp~i:;,ii:nn rtm rhe r : o ~  w g ~ i s w ~ ~  p n r a t i ,  

31 

advertisements satisfied tIie test based on thei:r pmductiosi value For cx;utypic. tbt iirrB argwi! :kat. rrgj.nsd!kw 46 :ti 
script. an ad visually portraying one ~3")"s posic:on in gray toner and thc 0:kir.s m cniot mettsawd a: 
"dectioneering message." See Commission C@zn Sessroru recard. Decm&t 3. 19% 
" 

rhme boundaries befween prmissible and imgc:mussible s~~cech.  * ,e  Coun in Rsrcktqv s 6bk, mtid iltc i%ragvrs oC 
rquiring he government to divine a speaker:; inten!: 

In holding the "relative to" standard in the original FECA im~ems!iibly uiac& becassc 1s M e 6  %o ;Erarfy sy;t;L. 

[Wlhether wor& intended and designcd IO fall shun of i ,nvt~amdi  %wid miss 
question both of' infen! and of effect. No speaker, In swsb circLtlmxwx.-s. srfe'cfp. cwM am- !lbf 
anything he might say upon the gene131 SUbJCCl would ni:it be ugdkrsmmf b'y %om a i  fa C:.~%J:IRR 

In short, rhe suppscdly clear-cut drsrinciion bclwcen ds:icusston, Iadlarro:~ g m c d  a;tr.rxs:-i .  amt 
solicitation puts h e  speuker in rhew ctrcumsranct*s whofit. ar rlir. mcrcr. (;J'iLe rarrrd 
understanding o / h k  hearers and consqucntl~ 171 uhaf<c.vcr r~+~wwr m+ bi- ~ P C W Z  or to b 1 

inrenr und meunimg. Such a distinclion offercrs no secwrWy for fria: Cdis:rissatm. in rpSesc cnadatc.ns d 
blankets with unceminty whatever i ~ w y  be said. I r  comi;ielr the fipeaker to' he@= a d  mm 

IS; s 

Brickley v. Vuleo, 424 U.LS. 1,41 (quoting Thornus I' Cul!ms. 32:; L'.S 516.65 S.CK 314 (?r5JSa(qhiavtn 
added)). - 



111. 

Responsibility for the confusion surrounding the law reiides with the C~uanrp..i~~ipta k 'Ea 
incumbent upon the Commission to act promptiy to clarify the law and' emtore it do an 
understandable state. 'The regulated calmmunify ishouId not be left to guess whether it9 ,%~tw~,s 
are in accord with the Commission's understandkg offhe law. 

The first step in this restoration project is easy. The Cammission should famaI!y supcr&.& 
Advisory Opinion 1995-25. Advisory Opinion 1!395,-25 - to the extcnz t b  i? p m i m  piikf?' 
committees which make disbursements in conneiition with federak and ~0~~~~~~ ~~~~~~~~ tra 
allocate the costs of ccrmmunications that refererice fedma1 candidates bmem f s & d  ad m- 
federal accounts - is  clearly at odds with our regulations. Section fOfi.5 of ow reguf;pni!m 
provides that, subject to certain exceptions, disbimmmts by party coi-rrsltplitt~ t r ~ &  ht:: 
entirely from hnds  su'bjsct to the prohibitions arid iirni11:attons; oh the Ftedmt E k k m  ~~~~s~ 
Act. General public communications uhaa refereace Federal cisndidater ciearly dol mt ti& witbin 
one of the delineated exceptions to this general rule. fact. the QRC exception -- 
drives -- that might arguably cover suc:h activity expressly prei:lud.e4; fiam iu CW 

th;it mentions a federal candidate. 

By taking the simple step of superseding Advimy i3pi;nion 1995-25 Irr favor of a: ~ ] ~ ~ ~ ~ ~ ~ ~ ,  
reading of our regulations, the Commi,ssion wou81d krs t;aking a major step tawardti d i , ~ t g  
spending practices about which a majority of Caimmissionm 'have e x g r a d  ~gtlicem. b 
adopting Advisory Opinion 1995-25, individual Cwmmissiones may have i n % d  
given a narrow reading. Unfortunatel:y, the text ofthe decision does nu 
narrow interpretation. Committees of both major political pazies hac  
far the proposition thiit a party committee may pay for adveptising tbi[  suppxls CIA d k i x e s  a 
Federal candidate from funds not subject to the :limitations anid prahibitions ofahe Em. I b  IS 
noit a strained reading of the opinion. To the contrary, it i s  pct!cisely the ~ ~ s ~ ~ i ~  Bhyr: 
appears to stand for. Until the Commission acts; 10 correcr that pcmq~bion, perti8lt:al p ~ % i e +  w~XI 
calntinue to presume that they are operating in a ~ o r d a i i ~ ~ e  wi th  h: law in mkin?& swhi 
disbursements. 

iwseffto iimh a 

There is no doubt that our regulations take prcccdence aver our aciuiwry Qpintons ~ ~ ! ~ ~ ~ ~ ~ ~ .  

our ability to enforce the law will be seriously impaired as long a; i ~ s  ili c ~ t ~ d - ~ r i s  adr~wty 
opinion is left as our iast statement ofthe applisable loiw. 73trefi)ec 1 W O M ! ~  wge tRc 
CDmmission to publicly announce its position in this regard and in &ins so. ddtrpls t'lrt. 
that have been at the heart of this investigation. 



Appendix 

The Democratic party, including state party organizations financed by the nia:iarrait p a y .  ran &e 
foIiowing ads:34 

Flight Date Subject nnllner 

8/li6/95 - 8/31/95 
1013195 - 10117195 
10/19/95 - 11/1/95 

1112/95 - 11110195 
11/10/95 - 11130l95 
12./5/95 - 12/14/95 
11./17195 - 12/22/95 

1/10/96 - 1/24/96 

11261'96 - 2/1/96 
2/13/96 - 2/19/96 
2,20196 - 3/5/96 
31'7196 - 3/27/96 

3/29/96 - 4/3/96 

45/96 - 4/26/96 

4/27/06 - 5/3/96 

5/5/96 - 513 1/96 

6/1/96 - 611 1/96 

til12196 - 6/25/96 
6/26/96 - 711 9/96 
'1124196 - 8/6/96 

.M See Audit Referral 99-15. Atlachmcnrs 10 and I 1  


